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CrROtTCT OOUBT OF WARWICK COUNTY. 

The Cottrell Real Estate, Insurance & Loan Company, et als. 

v. 
The Hampton Roads Railway & Electric Company, et al. 

Street Railways — Charter powers — Limitations. The powers granted to a street 
railway company by its charter may be limited by the intended use; and a 
declaration or disclaimer of such intended use in its answer will bind the com- 
pany, and thereby fix the nature of the damages, if any, to the property- 
owners by the construction of the line. 

Statutory Dedication — Plats — Fee in streets. Upon the recordation of a plat 
in the manner prescribed by the Virginia statute, the fee in the streets marked 
thereon remains in the dedicator, and purchasers of abutting lots acquire title 
to the middle, subject in both cases to the right of passage in the public. 

Dedication — Effect. The mere dedication of certain rights of way, by the desig- 
nation thereof as "streets" on the recorded plat, will not subject such rights 
of way to all easements of streets in cities and towns, unless public necessity 
requires it. 

Passenger Street Railways — Not an additional burden on county roads. The 
primary purpose of a county road being a right of passage, an electric pas- 
senger railway, conducted solely for that purpose, uses the highway for a 
purpose only promotive of the object of its original dedication, and is not an 
additional burden thereon. 

Streets and County Roads — Character of public easement. The fact that a high- 
way has become incorporated within city or town limits, does not of itself 
change the character of the right of the public in and upon such highway. 
The same principles are to be applied in both cases in determining what is a 
legitimate use. 

Streets and County Roads — Extent of public easement. The public need for 
highway uses measures and fixes the rights of the public in streets and county 
roads alike. 

0. D. Batchelor and W. R. Perkins, attorneys for the plaintiffs. 

R. 0. Biekford, Maryus Jones, and Nelms & Wise, attorneys for 
the defendants. 

statement op facts by the court. 

The brief statement of the facts in this case is as follows: 

On or about the third day of June, 1901, the plaintiffs presented their bill in 
equity to the Hon. T. , J. Barham, judge of the corporation court of the city of 
Newport Hews, praying that the defendants be enjoined and restrained, together 
with their officers, etc., from entering upon Chesapeake Avenue in front of the 
premises of the plaintiffs for the purpose of excavating or laying ties and railroad 



1901.] COTTRELL ETC. CO. V. HAMPTON ROADS ETC. CO. 477 

iron or erecting poles or stringing wires, or from doing any other act or thing in 
connection with or looking to the construction of a line of railway on said avenue 
in front of said premises, until the further order of the court, or until the right 
to do so should have been legally acquired. The honorable judge of the corpo- 
ration court granted theinjunction in accordance with the prayer of the plaintiffs' 
bill. The defendants have filed their answers, the parties on either side have filed 
affidavits supporting their respective contentions, and it now comes to be heard 
before me upon a motion to dissolve said injunction, due notice of such motion 
having been given. 

There is very little dispute as to the actual facts in the case, the real question 
for determination being the legal rights which attach from the doing of certain 
undisputed acts. It is agreed that the Newport News, Hampton & Old Point De- 
velopment Company caused to be made a plat of certain lands belonging to them, 
containing 201 acres, situate in Elizabeth City county, this State, and caused a 
copy of the same to be recorded in the clerk' s office of the county court of said 
county, in accordance with the provisions of the statute law of the State of Vir- 
ginia, in such case made and provided. In the certificate attached to said plat, 
also recorded, the said Development Company states that " this sub-division of a 
tract of 201 acres of land, lying in Elizabeth City county, Virginia, and being an 
addition to the town of Newport News, with streets, lots and alleys as here laid 
out, was, and is, done with the free consent and in accordance with the desire of 
the owner and proprietor thereof," etc. This was admitted to record on the 14th 
day of December, 1893. 

It is admitted that all the plaintiffs hold title to their respective lots, as de- 
scribed in their bill, by, through and under proper conveyances from the said De- 
velopment Company, making reference to said plat; and also that all of said lots 
abut upon the said Chesapeake Avenue ; i hat said Chesapeake Avenue is the avenue 
running nearest to Hampton Eoads ; that the land between said avenue and the 
water was, upon said plat, dedicated as a public park ; that said avenue is not 
within the limits of any municipality ; and that the county court of Elizabeth City 
county has assumed no control over the same, nor is the said county responsible 
for keeping he same in repair ; and that the defendant company is desirous of 
constructing its road along the said avenue. 

OPINION. 

Blackstone, Judge: 

I have briefly stated all the facts that I deemed pertinent to the 
decision of this case. There are several questions raised before me 
which, in my opinion, are of minor importance, but I will pass upon 
them before I pass upon what I consider the crucial point of the case. 
The plaintiffs in their bill claim that they have the title in fee to the 
portion of Chesapeake Avenue lying directly in front of their respective 
lots, the whole width of the same, subject to the right of passage in 
the public acquired by virtue of what I may briefly describe, for the 
purposes of this opinion, as the "plat statute."* This contention I 

* [Acts 1887-88, p. 553 ; Acts 1889-90, p. 35.] 
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think wrong. It was decided in Wall. 2, at p. 57,* that where a 
street was laid off, one boundary of which was Lake Michigan and the 
other a lot held by the purchaser, that if by the action of the waves 
the street was narrowed, that the lot owner only held the fee to the 
middle of the street so reduced in width, and that the fee in the re- 
maining half remained in the original dedicator, of course, in each 
instance subject to the easement of passage in the public. And if 
there are natural increments to the soil between the street and Lake 
Michigan that such increments belonged to the said dedicator. 

It being conceded that the portion of this tract was by the plat dedi- 
cated as a public park, and the "plat statute" saying it "shall be 
equivalent to a deed in fee simple to such portion thereof as is therein 
dedicated to charitable, religious or educational purposes," the fee 
thus vested in the public would most probably extend to the middle of 
Chesapeake Avenue — it is certainly from the water-side to the middle 
of said avenue, either in the public or the dedicator. My opinion is, 
it is in the public, but in no event can it be in the plaintiffs. 

The plaintiffs in their bill allege that by virtue of its charter, the 
defendant, the Hampton Roads Railway and Electric Company, is by 
its charter authorized to construct a railway and to operate the same 
by electricity, steam or other motive power, and to transport freight, 
passengers, and baggage over the said line; in addition, that it is given 
authority to construct and maintain an electric plant for the purposes 
of supplying light and heat, and to erect poles and string wires along 
its line of railway for conveying the electric current for the purposes 
aforesaid. 

The defendant company in its answer states that its sole purpose and 
desire for the use of said Chesapeake Avenue is to lay a track, erect 
poles and string wires for the purpose of running a passenger railroad 
for the purpose of carrying passengers on it, the cars of said company 
to be propelled by electricity alone, and that the sole purpose of erect- 
ing the poles and stringing the wires is to apply this motive power to 
said passenger cars. While the powers given by the charter of the 
said defendant company are large, numerous and varied, on both 
principle and authority in the decision of this case they shall be 
governed by the use of such powers as they propose to exercise. 

In the case of Hiss v. Baltimore & Hampden Passenger Railway 
Company, 52 Md. 242, the identical point was raised. There the 
plaintiff complained that the charter of the defendant company gave 

* [Bank v. Ogden.] 
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it right to build any kind of a railway, but the defendant disclaimed 
its purpose of building any other than a horse-car railway; and Irving, 
J., in delivering the opinion of the court, says: " They are building a 
horse-car railway only, and renounce all claim to any other, and make 
that disclaimer a part of their answer that they may be forever bound 
thereby." On principle this appears correct. The powers conferred 
in the charter limit the corporation's possibilities; such of those powers 
as they do or propose to exercise limit its actualities. 

In my judgment, the real point in the decision of this case is the 
proper interpretation of what I have called the "plat statute" con- 
tained in Acts of Assembly '87-88, the third section of which act is 
amended in the Acts of '89—90, at p. 35. As far as I am aware there 
has been no judicial decision of the extent of the rights obtained by 
the public, retained b the dedicator, or acquired by lot purchasers, 
in the streets and alleys dedicated under said acts. I have had the 
advantage of able arguments of learned counsel, based upon an exhaust- 
ive examination of all such authorities as they deemed pertinent. I 
think it only fair to them to state briefly their respective contentions. 

The plaintiff claims, First : That the right of passage of the public 
over Chesapeake Avenue is a mere license because of its revocability 
in the modes described by the plat statutes. They claim, Second : 
That by virtue of the amendment to the plat statute above referred to, 
that the original dedicators, their heirs and assigns, have retained in 
themselves the exclusive right in said avenue to erect, put down and 
maintain gas, water and electric works, pipes, wires and fixtures. 
They claim further that the use of the word streets contained in the 
plat act, and in the dedication recorded with the plat, is a word of no 
special significance, and that such street cannot be burdened with 
urban servitudes, but is more likened to a public road. They claim 
that the running of an electric passenger railway upon a public road is 
an additional servitude for which the abutting landowners have a 
right to compensation. 

The defendants claim that the dedicators, by their act in platting 
this land, declaring it their purpose to make an addition to the town 
of Newport News, dedicated this avenue subject to the usual urban 
servitudes; that the running of an electric passenger railway over its 
streets, subject to such servitudes, does not create an additional burden. 
They further claim that the right reserved to the dedicators by the 
amendment to the plat act as aforesaid, is a private right, but that in 
no event can these plaintiffs be advantaged by this reservation. 
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To properly interpret this statute one must know its history. I 
understand it was prepared for the purposes of the town of Crewe, in 
the county of Nottoway, but as at that time towns and cities were manu- 
factured so easily it was made a general law. 

It says in the first section that wherever any one shall subdivide a 
tract of land ' ' for the purpose of laying out any town or city, or any 
addition thereto, or any part thereof, or suburban lots, etc." In my 
opinion, as soon as such plat is recorded, with a declaration of such 
purposes, the fee in the streets and alleys designated as such on said 
plat remained in the dedicator, subject to the easement of passage in 
the public. That as lots are sold off the fee of the purchasers of such 
lots extended to the middle of the street upon which they abutted. 

I have heretofore indicated my views as to the extension of the fee 
to such portions as were dedicated for religious, charitable and educa- 
tional purposes, this vests a right in the public, not a license. True, 
the right may be revoked in the mode prescribed in the statute, but 
until revoked in that method the right of passage in the public is 
absolute. I have been referred to the case of Talbott v. R. &. D. R. 
R. Co., 31 Gratt. 685, by the plaintiff for the purpose of showing that 
the word " street" may not always have its usual and accepted signi- 
ficance; and by the defendants to show that the expressed intention of 
the dedicators should govern the character of the dedication. That 
case is not parallel to this, but I agree with the plaintiffs that a place 
over which the public has a right of passage is not necessarily bur- 
dened with urban servitudes because the dedicator christens it a 
' ' street, ' ' with the fond hope that his platted lots may, in the near 
future, become a thriving city. With the general proposition pro- 
pounded by the defendants, to- wit: that the express purpose of the 
dedicator should govern the extent and purposes of his dedication I 
agree; but I do not think it applicable in this case. The express pur- 
pose was to make this platted land an addition to the city of Newport 
News. The city of Newport News lies wholly in the county of War- 
wick, these platted lots in the county of Elizabeth City. The dedi- 
cators could by no possibility extend the limits of the city; these lots 
lie about half a mile from its limits and are separated therefrom by a 
stream of water and a body of marsh ; the dedicators, however anxious 
they might have been to have their lots transformed into a city, could 
not make it a city by their own fiat. I cannot imagine the street laid 
out — call it by the high-sounding name of Chesapeake Avenue — to 
become subject to urban servitudes which grow out of public necessity 
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without an "urbs." I am of the opinion that the rights which the 
public acquired to pass over Chesapeake Avenue were much more 
analogous to the rights of passage over a public road in a county than 
to the rights of passage over the streets of a municipality. I am sorry 
to say that I agree with neither the views of the counsel for plaintiffs 
nor the counsel for defendants, in their interpretation of the proper 
meaning of the amendment to the "plat act" so frequently referred 
to herein. 

My view of the meaning of that amendment is this: At the time of 
its passage, February 6, 1890, Virginia was full of boom towns and 
paper cities; the dedicators were usually promoters of these towns and 
cities. If they did not speedily materialize, and arise to the dignity 
of municipalities, the boomers desired to do something city-like, and, 
as they say in the amendment, "erect, put down and maintain gas, 
water and electric works, pipes, wires and fixtures." They had 
almost invariably sold some lots abutting on these streets whose fee 
extended to the middle thereof, and knowing that there was no city or 
town government, desiring to boom and sell their other lots, and fear- 
ing that the exercise of these rights would be considered additional 
servitude ou the lots previously sold, for which the purchaser of said 
lots would have a right to additional compensation, the boomers and 
promoters reserved this right to themselves, their heirs and assigns, 
free from such possible danger by having this amendment enacted. 

One other point has been raised before me. I will not quote the 
whole authority, but only this: That they may use the roads and 
other public highways of the counties referred to in said Act, provided 
the board of supervisors of said counties respectively, who are thereby 
vested with authority so to do, should consent to the location 
of said line on the highways within their respective limits and 
jurisdictions subject to the fee-simple rights of adjacent land- 
owners. The board of supervisors of Elizabeth City county have 
given the defendant company the right to pass over certain public 
roads under their control, and in a very guarded way have given per- 
mission over this Chesapeake Avenue, because, as I understand, they 
have not assumed control of the same, and do not wish to be held 
responsible for keeping the same in good order and repair. Bouvier 
in his Law Dictionary defines a highway to be "a passage, road or 
street which every citizen has a right to use." I have previously 
decided that every citizen has a right to use this avenue until the 
right is revoked in the manner indicated by the "plat statute," and 
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whether or not the board of supervisors of Elizabeth City county have 
assumed control of this avenue is, in my opinion, a question of no 
moment. I may say though in passing that the fear of the revocation 
of this right of passage is a legal but not an existing fear; the plat has 
remained unrevoked for now nearly eight years, and I am reliably in- 
formed that the platted lots are held by at least a hundred different 
owners, with no moral probability that the statutory right of revocation 
can ever be exercised. 

I come now to the bald proposition: Is the use of a highway out- 
side of a city by an electrical railway company, for the sole purpose 
of carrying passengers, and whose poles are erected and wires strung 
for the sole purpose of transmitting such motive power, an additional 
servitude for which the abutting land owners have a right to additional 
compensation ? The question has never been directly decided in Vir- 
ginia. I'll admit that at first I was of the opinion that it was, but 
now I have grave doubts that it is. I will go further and say that I 
am of the impression that it is not, but in view of the fact that the 
next and last point which I shall decide will be conclusive of my dis- 
position of this case, I use advisedly the word impression rather than 
decision. 

That the unbroken current of decision in Virginia and generally 
elsewhere draws a distinction between streets in cities and ordinary 
highways is undoubted. On ordinary highways the public has mere 
right of passage ; in streets in cities and towns the proper authorities 
have the authority to construct or authorize the construction of sewers, 
water pipes, gas pipes, underground cables, and to authorize the erec- 
tion of telephone and telegraph poles and the stringing of wires thereon. 
I know it has been held in Virginia that the running of a steam com- 
mercial railway along the streets of a city is an additional burden to 
the streets. Hodges v. Seaboard etc. R. R. Co., 88 Va. 653. I 
know also that it has been held that the planting of electric poles along 
a public highway outside of the limits of a municipality is an additional 
burden. See W. U. Tel. Co. v. Williams, 86. Va. 706. I know it 
has been decided in Pennsylvania that a water pipe laid under the 
surface of the street in a city is not an additional burden, and that so 
laid in a highway in the country it is. But I know of no case which 
decides that the mere right of passage over a highway, no matter the 
method of that passage, to be an additional burden. The right of 
passage is what the public acquires in the highway, their modes of 
passage vary with their taste and change with progressive times. The 
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case of Reid Bros. v. Norfolk City R. R. Co. et. als.,* decided 
for the first time in Virginia that the use of streets in cities by 
electric railway companies was not an additional burden. That case 
is reaffirmed in the case of the Richmond Traction Co. v. Murphy, 
98 Va. 104. Those two cases are the only ones I know of in Virginia. 
The only other case bearing upon it, known as the Port Norfolk Case,\ 
in which Judge Prentiss rendered such an able opinion is not, 
I consider, germane to this case; for therein he decided that that 
particular railroad was a commercial and not a passenger railroad. 
In the Reid and Murphy cases, above referred to, no reference is made 
to public highways, because both cases arose in the municipalities, 
but Judge Cardwell in deciding the Reid case, commenting upon 
the Hodges and Williams case above referred to, says: 

" Both decisions, it may be said, are in harmony with the vast majority of 
decisions in this country, and are founded on a well recognized distinction between 
those uses of streets and highways which are not promotive of the original pur- 
poses for which streets and highways are dedicated, or occupied, and those uses 
which are promotive of such original purposes." 

As I have stated, the Hodges case was that of a steam commercial 
railway operating in a city; the Williams case erection of telegraph 
poles along a country road ; neither promotive of the original purpose 
of dedication, to-wit: the right of passage. An electric passenger 
railway conducted solely for that purpose uses the highway for a pur- 
pose promotive of the purpose of its original dedication. It will not 
be questioned that any one to-day has a right to pass over Chesapeake 
Avenue walking, to drive a buggy over, to ride a bicycle over, to run 
an automobile over it, or, if there were a line of stage coaches running 
from Newport News to Hampton, taking passengers for hire, those 
coaches could run over it. Then why cannot I ride over, as Judge 
Cooley says, in a carriage running on grooved tracks, which are per- 
manent; and because that carriage is propelled by a motive power 
which requires the planting of poles and stringing of wire, I conceive 
makes no difference. The only case to the contrary that has been 
shown to me maintaining that position is the Nebraska case, J re- 
ported in Book 39 L. K. A. at p. 751 ; the holdings in that opinion 
are clearly against the weight of modern authority. The Hiss case, 
the Maryland decision hereinbefore referred to, sustains me, and like- 
wise the case of Green v. City & Suburban Railway ,Co., 78 Md. 
294. 

* [M Va. 117]. f [5 Va. Law Eeg. 477.] t [Jaynes v. Omaha St. Ry Co]. 
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As it appears to me there is only one more point to decide, or, to 
speak more accurately, a passing upon the last point viewed in a dif- 
ferent light. In the beginning of the argument before me there was 
an authority read which then struck me as an epitome of the law on 
the subject, but not desiring to act like King James (I believe it was), 
I waited to hear if there was any authority contrariwise. I have 
heard none and I therefore quote this authority at length with my 
absolute approval. 

" Many cases assert a broad distinction between the extent of the public right 
or easement in city streets and the extent in the country highways. In one of the 
cases cited, it is said ' there is a wide distinction between a highway in the country 
and a street in a city or village as to the mode and extent of enjoyment, and, as a 
sequence, in the extent of the servitude in the land upon which they are located. 
The country highway is needed only for the purpose of passing and repassing, and, 
as a general rule, to which there are a few needed exceptions, the right of the 
public and of the authorities in charge is confined to the use of the surface, with 
such rights incidental thereto as are essential to such use. In the case of streets 
in a city there are other and further uses, such as the construction of sewers and 
drains, laying of gas and water pipes, erection of telegraph and telephone wires, 
and a variety of other improvements, beneath, upon and above the surface, to 
which in modern times urban streets have been subjected. These urban servitudes 
are essential to the enjoyment of streets in cities, and to the comfort of citizens in 
their more densely populated limits.' Similar views are expressed in other cases. 
But it may be doubted whether the public right or easement is any different in its 
legal essence, though there may be a difference in its practical exercise. The 
legitimate use of a public way is much greater in the city than in the country, but 
what constitutes a legitimate use would seem to present the same question whether 
it concerns a city street or a country road. There are now many city streets which 
were once country roads, but there does not seem to be any doubt but what they 
are subject to the same uses and servitudes as streets newly established. Accord- 
ing: to Mr. Elliott, the moment a country road is brought within the jurisdiction of 
a town or city, the public easement forthwith becomes enlarged and extended by 
operation of law. If this is so, then something has been subtracted from the 
private property of the abutting owner and added to the public easement, without 
compensation. This is clearly contrary to the constitution, and, therefore, cannot 
be the correct view. The public can no more take without compensation an ease- 
ment for the urban uses of highways, than it can take without compensation an 
easement for rural uses of highways. It follows either that the public must have 
a very limited control and easement in country roads after they become city 
streets, or else that the easement is the same in both cases, and that the same 
principles are to be applied to both in determining what is the legitimate use. 
The latter seems to us the correct view, and the public easement may be defined 
as the right to use and improve the way for highway purposes as the public needs 
demand. The public needs will demand a larger use in the city than in the coun- 
try. But whatever tne public needs demand in the way of legitimate highway 
uses, that the public have a right to enjoy. Whether a particular use or improve- 
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ment is within the public right, does not depend, therefore, upon whether the 
highway is in the city or country, but upon the nature of the use or improvement, 
that is, whether it is or is not within the legitimate purposes of a highway." 

This authority may be found in Lewis on Eminent Domain, sec. 
91c. I quote this authority at such length because, as I have said, 
it has my absolute approval and is expressed better than I could 
possibly hope to do. 

What is the public necessity in this case ? It may not appear by 
the affidavits filed, or the allegation in the papers, but as judge I can- 
not shut my eyes and become blind as to things I have seen, nor wipe 
off my intelligence and make it blank as to circumstances that I know. 

They are, in brief, these: The city of Newport News is a thriving, 
growing and prosperous city of twenty odd thousand inhabitants; the 
town of Hampton is a solid business town, possibly more staid in its 
ways; distant probably, I speak approximately, some five miles from 
Newport News. Between the said city and town the major part of the 
land is platted and cut up into building lots; numerous houses are 
being put upon these lots, the oceupants of which, in most instances, 
work or do business in the city of Newport News; many of the inhabi- 
tants of Hampton do likewise. Beyond Hampton, the defendant com-, 
pany proposes to extend its line to the town of Phoebus, which is 
scarcely two miles distant from Hampton, and from thence to the 
government reservation at Old Point, which is practically built over, 
and which virtually joins the town of Phcebus. 

It has been said, and properly, that a street railway is a matter of 
local convenience; yet in deciding what is local you cannot take the 
front of a twenty-five foot lot or the distance of a hundred yards or 
any fixed isolated distance, but you must view all the circumstances 
together to see whether the public necessities demand such a local 
advantage. To ascertain this I would not rely upon the affidavits of 
the promoters or the counter-affidavits of the objectors, but would give 
more weight to the circumstance that large capital is invested in thi3 
enterprise which would not be except for the fact that the road will 
necessarily be patronized. 

It therefore follows from my opinion that I will dissolve the injunction 
so far as it enjoins and restrains the defendants from laying tracks and 
rails and erecting poles and stringing wires along said Chesapeake 
Avenue in front of the property of the complainants, for the sole pur- 
pose of constructing and running a passenger railway, the motive 
power of which shall be electricity alone. In all other respects, the 
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injunction heretofore granted by the honorable judge of the corpora- 
tion court of the city of Newport News is hereby continued. And 
the defendant companies, their agents and employees, are hereby 
enjoined from permanently changing the grade of the said Chesapeake 
Avenue, and especially in front of the property of these complainants. 
Leave is granted the defendants to file affidavits as to the facts that 
I have assumed, if they deem the facts true, and that there is a neces- 
sity for such affidavits, before the entry of a formal order in this pro- 
ceeding. A decree may be prepared in conformity with these views. 



